BEFORE THE BOARD OF ENVI RONMVENTAL REVI EW
OF THE STATE OF MONTANA

In the matter of the anendnent) NOTI CE OF AMENDNMENT
of ARM 17.30. 201 pertaining to)

water quality permt and ) (WATER QUALI TY)
aut hori zation fees )

TGO Al Concerned Persons

1. On Decenber 6, 2001, the Board of Environnental
Revi ew published a notice of public hearing on the proposed
anmendnent of the above-stated rule at page 2361, 2001 Mntana
Adm ni strative Register, 1issue nunber 23. The hearing was
hel d on January 3, 2001.

2. The Board has anended ARM 17.30.201 as proposed, but
with the follow ng changes, stricken matter interlined, new
matt er underl i ned:

17.30.201 PERM T APPLI CATI ON, DEGRADATI ON AUTHORI ZATI ON,
AND ANNUAL PERM T FEES (1) through (7) remain the sane as
proposed, except for the following change in Schedule I11.A
shown bel ow.

Schedule Ill.A Annual Fee for Individual Permts
Cat egory M ni mum Fee Per
Fee'” MIlion
Gal | ons of
Ef fl uent per
Day (MD)
Publicly owned treatnent works - nmajor $2,000 $2, 500
Privately owned treatment works - major 3,000 3, 000"
Publicly owned treatnent works - mnor 1, 000 2,500
Privately owned treatment works - minor 750 1,000 3, 000Y
Privately owned treatment works - minor'® 750 750
G ound water, donestic wastes 750 3, 000
G ound water, industrial or other wastes 1,500 3, 000”
@ per outfall, nultiple stormwater outfalls limted to

a maxi mum of five outfalls.
®  Except $750 per MGD if effluent is noncontact cooling
wat er .

®  Noncontact cooling water only.

Schedule 111.B through (10)(b) remain the sanme as
pr oposed.
3. The follow ng cooments were received and appear with

the Board's responses:
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Comment No. 1: Several comentors stated opposition to any
fee increase due to a variety of factors. Chi ef anong the
reasons was the economic burden on small comunities and
busi nesses and the belief that state governnent should not
i ncrease its nunber of enployees at this tine.

Response: The proposed fees wll cover the cost of
additional staff in the Departnment’s Water Protection Bureau
as well as increased program requirenents inposed since the

fee program went into effect in 1994. The Bureau 1is
responsible for protecting the state’s surface and ground
wat er resources. Wth the current level of staffing, the

Bureau is unable to performits core responsibilities:

—-issuing permts in a tinely manner,

—-r espondi ng to citizen conpl aints about permtted
facilities,

—conducting conpliance nonitoring activities,

—-revi ewi ng di scharge nonitoring data,

—and i nspecting facilities.

In addition to permtting activities, these fees are also
used to nmeet the Bureau's obligation to pay its share of costs
for wat er guality standards devel opnent as well as
enforcenent, |egal assistance, and adm nistration.

Permts that are not renewed in a tinmely manner result in
the loss of hundreds of thousands of dollars in grants and
| oans to Montana comrunities for upgrades to sewage treatnent
facilities. Delay in issuing new permts creates construction
delays for both private and comunity wastewater systens.
Failure to respond to citizen conplaints in a tinely nmanner
has resulted in citizen lawsuits against both public and
private permttees. Further, federal storm water regulation
requires that states begin to regulate nunicipal storm water
di scharges by 2003. Failure to inplement this program nmay
result in further legal action or EPA issued pernits.

The Departnment has proposed to renedy this situation by
increasing the Bureau's technical staff (three full-tinme
enpl oyees [FTEs]) and support staff (one FTE). The 2001
Legislature approved the additional staff to address the
permt backlog and other increased program denmands identified
in the preceding paragraph. Section 75-5-516, MCA of the
Montana Water Quality Act requires that the Board prescribe
fees that are sufficient to cover the Board s and the
Department’s docunmented costs for reviewing and issuing
permts, | i censes, certifications, and ot her mandat ed
activities such as inspections and nonitoring. The Bureau's
proposed budget was docunented and approved by both executive
and |legislative branch oversight commttees. For the past
three years, revenue did not cover costs, but a previously
exi sting account surplus nmade up the difference. The surplus
is gone, and the programis now accumulating a deficit.
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Comment No. 2: Five commentors stated that they did not have
adequate tinme to assess econom c inpact due to the timng of
the public notice (during the holiday season) or the short
tinme frane of the conmment period.

Response: The timng of the proposed fee rule is largely
outside the control of both the Departnent and the Board; it
is established by the Mntana Adm nistrative Procedure Act
(MAPA) and the executive branch budget process. Fee rules
must be in place for February billing in order to generate
revenue for the current fiscal year (July 1, 2001 to June 30,
2002) .

The Departnent’s timng was determ ned by several factors.
First, the Departnent did not propose a fee increase until the
budget surplus was elimnated. This occurs in the current
fiscal year (FY02). Second, the Departnent’s budget, approved
by the 2001 Legislature, was not finalized until My 2001. At
that tinme, the Departnment began overhauling the existing fee
rule. Because the proposed rul e change addresses both revenue
generation and sinplification of the fee structure, this
process took several iterations and was conpleted in late
August. Then the Departnent began neeting wth affected
parties representing both public and privately owned
facilities. Fee notices were muiled out after the Board
approved the Departnent's request to initiate rul emaking at
its Novenber 16 neeting. The rule package was mailed to 814
permttees, interested citizens, and other potential affected
parties in early Decenber. Because fees had to be cal cul ated
for each facility, this process took alnost a week to devel op
and distribute.

Comment No. 3: Four commentors representing nunicipa
governments or small businesses stated that the proposed fee
increases occur in the mddle of the fiscal year at a tine
when budgets have already been set. Several of these
commentors requested that the fee increase be either reduced
or phased in because of +the significant amount of the
i ncreases.

Response: The Board recognizes that the proposed fee
increase cones in the mddle of the state fiscal year. As
previ ously discussed, the revenue generated by this increase
is used to fund program operations for the current fiscal
year. Wthout a fee increase, the program could not neet its
current fiscal year revenue needs and program obligations.
Because of the timng of the increase, the Departnent has
agreed to wuse its enforcenent discretion to not inpose
penalties or enf or cenent actions against those snal
communities or businesses that did not submt the full anount
by the 90-day deadline. The bal ance would have to be paid
wi thin 180 days.
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Comment No. 4: Seven commentors did not specifically oppose
the fee increase but indicated that the proposed increase was
t oo high.

Response: The proposed fee rule is based on actual program
expenditure, as approved by the Legislature. The Water
Quality Act requires that fees be prescribed to cover actua
program expendi tures (75-5-516, MCA). The Board and Depart nent
have |little discretion in setting the anpbunt of revenue
generated by the fee program Their primary discretion is how
these fees are allocated anong the permtted facilities.

Comment No. 5: Two comrentors requested a fee waiver.
Reasons cited for the waviers were:

-Sonme facilities are classified as inactive or abandoned
m ne sites and, therefore, are non-revenue generating;

-Sonme facilities are located within an Indian Reservation
and are required to obtain an EPA-i ssued NPDES permt.

Response: The Water Quality Act requires that fees be
collected from regulated facilities to cover the actual cost
of adm nistering the permt program The cost of
adm ni stering wastewater permts is the sane for each of the
facilities identified in the proposed rule whether or not they
are operating or are required to hold additional permts.
Reporting, mnonitoring, and inspection duties nust still be
performed by the Departnent for these facilities. The
Department is working separately to resolve dual-permtting
issues for facilities involving both state and EPA-issued
permts.

Coment No. 6: One comentor objected to the fee
distribution being shifted to the public utilities.

Response: In the past, the excess revenue generated from
private facilities was used to subsidize public facilities.
The proposed rule change attenpts to match permt fees to the
expenditure of Departnent revenue required to issue, maintain,
and adm nister each permt type. In this proposal, privately

owned treatnment works will pay a higher rate per mllion
gallons of effluent than publicly owned treatnent works. The
private systens will be billed at the statutory cap while the

public systens renmain bel ow the maxi num al | oned by statute.

Comment No. 7: One comrentor asked: |If the permtting
process had not been backlogged on the five-year renewals,
woul d there be now a budget shortfall?

Response: The permt backlog is largely due to inadequate
staffing in the Water Quality D scharge Permt Section where
di scharge permts are processed and adm ni stered. A backl og
has existed since the early 1990s when nondegradation |aw
changes significantly slowed the permt processing. Wile the
backlog is steadily being addressed, it wll not be
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significantly inproved or elimnated wthout addi ti onal
resources. The budget shortfall is a result of not collecting
adequate funds to cover the cost of issuing and adm nistering
these permts. The Departnent did not propose to raise permt
fees during the tinme when the program had annual budget
surpluses. However, the Departnent did recognize the problem
and sought additional staff to address it.

Comment No. 8: A commentor asked: WII these (new) enployees
be utilized only for determning Total WMxinum Daily Loads
(TMDLs) or will they be helping with the backlog of comunity
di scharge permts?

Response: All of the proposed enployees will be located in
the Water Protection Bureau in the permt section. Two of the
positions will be responsible for permt witing, including
muni ci pal wastewater and storm water permts. One FTE is a
support position for the permt section. The other position
will be used to process other water quality licenses and
certifications that are currently being handled by the
permtting staff. This shift in duties will allow our permt
witers to focus on the permt backl og and i ssuance.

Comment No. 9: One commentor asked: If the new permtting
schedul e is approved, four FTEs are hired, and the Departnent
catches up on its backlog, wll there then be a budget
surpl us?

Response: A budget surplus is not expected, but if an
excessive budget surplus were to develop, a fee reduction
woul d be proposed. The Departnent believes that the proposed
staff level is the mninmm nunber necessary to reduce the

permt backlog, issue new permts in a tinmly manner, and
rei ssue permts prior to their expiration, as well as conduct
other duties of the section. These other duties include
i nspecti ons, enf or cenent public i nvol venent (such as

hearings), and conpliance and technical assistance to nore
than 800 permttees.

Comment No. 10: Two comrentors asked if this rulemaking
applies to coal bed nethane facilities and the nonitoring of
t hem
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Response: This proposal applies to all types of existing
and future permts admnistrated by the permt section of the
Water Protection Bureau. Coal bed nethane facilities are
authorized to discharge and are nonitored under either
i ndi vi dual or general permts in the MPDES (Mntana Poll utant
Di scharge Elimnation Systen) program
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